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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19, 240 


FREDERICK POWELL 
Appellant 
ve 
DISTRICT OF COLUMBIA BOARD OF PAROLE 


Appellee 


Se 
BRIEF FOR APPELLANT 


en RAE 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the District Court entered 


January 12, 1965, dismissing a petition filed pro se by appellant which 


i Bee 


was treated below as a petition for writ of habeas corpus, 28 USC § 2241. 
On March 11, 1965, leave to appeal in forma pauperis was granted by this 
Court. 

Jurisdiction of the court rests on 28 USC § §1291, 1915, 

STATEMENT OF THE CASE 

Frederick Powell has twice been convicted in the District of 
Columbia of narcotics violations. In 1953, he was sentenced for a vio- 
lation of 26 USC § 2553(a) [now section 4704]; on March 17, 1958, he was 
sentenced for violating 26 USC § 4705 to a 12 year term, pursuant to 26 
USC §7237(d) as a second offender, and committed to the District of 
Columbia Reformatory at Lorton, Virginia. Itis this latter conviction 
which is involved in the present proceeding, On January 26, 1965, Powell 
was mandatorily released from the Lorton Reformatory pursuant to 18 
USC § § 4163, 4164. By order, he was placed under the supervision of the 
Board of Parole for the District of Columbia until September 14, 1969. u 

While still incarcerated in Lorton, but when his mandatory release 
was imminent, Powell filed a paper in the District Court which on its face 
claims to be a petition for a writ of mandamus or a declaratory judgment. 
The lower court treated this petition as if it were for a writ of habeas cor- 
pus. In this paper, Powell sought a determination that upon his release, 


he would be free of any supervision by the Parole Board. The District 


ee 
i/ Apparently the date of expiration of his sentence less 180 days, as 
provided in the statutes. 
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Court dismissed his petition on January 12, 1965, and this court has granted 
him leave to appeal in forma pauperis. 
STATUTES INVOLVED 

A, 18 USC § 4163, 76 Stat. 552, Except as hereinafter provided, 

a prisoner shall be released at the expiration of his term of sentence less 
the time deducted for good conduct.... 

B. 18 USC §4164, 65 Stat. 98. A prisoner having served his term 
or terms less good-time deductions shall, upon release, be deemed as if 
released on parole until the expiration of the maximum term or terms for 
which he was sentenced less 180 days. 

This section shall not prevent delivery of a prisoner to the author-~ 


ities of any State otherwise entitled to his custody. 


C. 26 USC §7237(d), 70 Stat. 568, Upon conviction -~ 


(1) of any offense the penalty for which is provided in subsection 
(b) of this section, subsection (c), (h), or (i) of Section 2 of the Narcotics 
Drug Import and Export Act, as amended, or such Act of July ll, 1941, as 
amended, or 

(2) of any offense the penalty for which is provided in sub- 
section (a) of this section, if itis the offender's second or subsequent 
offense, 
the imposition of execution of sentence shall not be suspended, probation 


shall not be granted, § 4202 of Title 18 of the United States Code shall not 


apply, and the Act of July 15, 1932 (47 Stat. 696; D.C. Code 24-201 and 


following), as amended, shall not apply. (emphasis added) 


STATEMENT OF POINTS 
I. Appellant has standing to bring this action even though he is not pre- 
sently incarcerated. 
Il Appellant is entitled to his absolute release as he has earned his good 
conduct release and 26 USC § 7237(d), the statute pursuant to which he was 
sentenced, specifically withdraws any jurisdiction of the District of 
Columbia Board of Parole. 
Ill. Although the statutes involved are clear and need no construction, 
there are logical and cogent reasons supporting appellant's absolute re- 
lease. 
SUMMARY OF ARGUMENT 
Even though appellant is no longer incarcerated, it is now clear 
that the restraints placed upon him by the Parole Board deprive him of 
his liberties sufficiently so that he is entitled to maintain this action and 
obtain a determination as to the Parole Board's right to maintain these 
controls over him. 
The issue involved in this case is a very narrow one of statutory 
construction. The mandatory release sections under which Powell was 
released state that he is to be deemed as if on parole. However, appellant, 


as an inmate of a penal institution of the District of Columbia comes under 
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the jurisdiction of the Board of Parole for the District of Columbia and 
the statute under which appellant was sentenced specifically withdraws 
from that Board jurisdiction over persons convicted under that statute. 
A fortiori, this Board may not now attempt to supervise appellant's con- 
duct. 

While the statute is so explicit that interpretation is not required, 
treatment of District of Columbia narcotics offenders in this manner is 
justified for several reasons. Parole type supervision over a narcotics 
offender is superfluous in view of the severe and mandatory penalties to 
which he is subject if he again violates the narcotics law. Moreover, 
since parole is precluded, some added incentive is necessary to sustain 
a prisoner’s morale while in prison and thereby maintain prison discipline. 


The lack of any opportunity to be paroled also means that the usual rea- 


sons for placing conditions upon those who are mandatorily released -- 


the fact that they have been judged bad parole risks -- does not obtain in 
this situation. Finally, it is logical that prisoners in District of Columbia 
penal institutions be treated differently from those in atid institutions. 
This is so because the District of Columbia has a enaue union of local 
and federal prosecuting authorities, and the distinction in this statute 
simply recognizes that in the District, the federal statute, designed to 
combat major offenders, may be used for purely local law enforcement 


purposes. 
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ARGUMENT 
I. 


Appellant Has Standing To Bring This Action 
Even Though He Is Not Presently Incarcerated 


A. Appellant may obtain relief by a writ of habeas corpus. 

The paper filed by appellant in the District Court described itself 
as a petition for a writ of mandamus or a declaratory judgment. The 
court treated it as if it were a petition for a writ of habeas corpus. It 
was filed while Powell was still incarcerated in the Reformatory at Lor- 


ton; he has since been released. 


As the recent Supreme Court case of Jones v. Cunningham, 371 


U.S. 236 (1963) makes clear, an individual subject to the restrictions of 
parole supervision has sufficient restraints upon his liberty to entitle him 
to bring an action for a writ of habeas corpus. 


"Petitioner must not only faithfully obey these restrictions and 
conditions but he must live in constant fear that a single devia- 
tion, however slight, might be enough to result in his being re- 
turned to prison to serve out the very sentence he claims was 
imposed upon him in violation of the United States Constitution. 
He can be rearrested at any time the Board or parole officer 
believes he has violated a term or condition of his parole, and 
he might be thrown back in jail to finish serving the allegedly 
invalid sentence with few, if any, of the procedural safeguards 
that normally must be and are provided to those charged with 
crime. It is not relevant that conditions and restrictions such 
as these may be desirable and important parts of the rehabil- 
itative process; what matters is that they significantly restrain 
petitioner's liberty to do those things which in this country free 
men are entitled to do. Such restraints are enough to invoke 
the help of the Great Writ." Id, at 242-43. 


It is true that appellant, as a mandatory releasee, is not techni- 
cally on parole nor is he challenging the validity of the sentence originally 
given him, He is contending that, by operation of law, he is entitled to 
his freedom and the restrictions placed upon him by the District of 
Columbia Board of Parole "restrain... [his] liberty to do those things 
which in this country free men are entitled to do, "' and that the "Great 
Writ"! may therefore be employed to free him. 


B. If habeas corpus will not lie, appellant is entitled to a declaratory 
judgment. 


Although appellant believes that his standing to seek a writ of 
habeas corpus is no longer open to question, if this Court should hold 
to the contrary he is still entitled to have his petition treated as a bill 
for declaratory judgment and obtain relief in that fashion. 

Frederick Powell claims he is entitled to his absolute freedom, 
yet he is now subject to the supervision and restrictions of the District 


of Columbia Board of Parole. There is an "actual controversy" creating 


a right to declaratory relief. 28 USC § 2201. As Professor Moore des- 


cribes the declaratory action, it 


|. is limited to no particular class of cases, and is confined to 
no special type of litigation. Its scope is pervasive. Ifa ‘case 
or controversy’ is presented, and the requisite elements of juris- 
diction are present, then in the absence of statutory prohibitions, 
the court is competent to provide declaratory relief, Whether or 
not such relief will in fact be granted is a matter of judicial dis- 
cretion. But the exercise of this discretion is to be... liberally 
exercised in achieving the Act's remedial objectives." 6 Moore, 
Federal Practice, par. 57.21[4], p. 3131 (2d ed. 1953). 


This action is, consequently, properly before the court. 
Il. 


Appellant Is Entitled to His Absolute Release 
As He Has Earned His Good Conduct Release And 
26 USC §7237(d), The Statute Pursuant to Which He 
Was Sentenced, Specifically Withdraws Any Jurisdiction 
Of The District of Columbia Board of Parole 


A. §7237(d) is not a statute of broad general implications requiring 
extensive interpretation, but is quite specific and clear upon its face. 


1. Absent this statute, it is clear that appellant would be subject 
to the , jurisdiction of the District of Columbia Board of Parole. 

The only issue before this court is a very narrow one of statutory 
construction -~ the power of the District of Columbia Board of Parole to 
supervise appellant's life as a mandatory releasee. 

In 1958, after conviction of violating 26 USC §4705(a), appellant, 
as a second-time narcotics offender, was sentenced to a 12 year term 
pursuant to 26 USC § 7237(d) -- added to the Code by the Narcotics Con- 
trol Act of 1956. This section provided, in pertinent part, that appellant 
would not be eligible for parole and that "the Act of July 15, 1932 (47 Stat. 
696; D. C. Code 24-201 and following), as amended, shall not apply. a 
(emphasis added) Appellant was then committed to serve his term in the 
District of Columbia Reformatory at Lorton, Virginia. While there, he 
earned good conduct credit as provided in the statutes and on January 26, 
1965, was released pursuant to the provisions of 18 USC §§ 4163, 4164, 


The order for his release placed him under the supervision of the District 


of Columbia Board of Parole until September 14, 1969, the maximum ex- 
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piration date of his mandatory release. 

The District of Columbia Reformatory at Lorton is a penal in- 
stitution of the District of Columbia. The District of Columbia Board 
of Parole, created by the Act of July 15, 1932, has responsibility and 
power -- absent other statutozy considerations -- over the inmates of 
penal institutions of the District of Columbia. The case law is quite 


clear that this is the only body which has such jurisdiction, For ex- 


ample, in Howerton v. Rivers, 117 U.S. App. D.C. 110, 1M, 326 F.2d 


653, 654 (1963), a narcotics offender who had been sentenced in 1954, 
under a federal statute, had been mandatorily released to the District 
of Columbia Board of Parole and then had his release revoked by that 
body. It was his contention that federal rather than District of Columbia 
procedures should have been followed, The court rejected this argument 
by holding that the 1932 Act transferred authority over prisoners held 
in District of Columbia prisons to the District of Columbia Board. See 
Clokey v. U.S. Parole Board, 310 F, 2d 86 (4th Cir. 1962), (D.C. rules 
apply in D.C. penal institutions, federal rules in federal institutions. D, 
C. good time computations apply to prisoners in Lorton). 
An older case spells out this division of authority with clarity: 
"There is nothing in the Act {of July 15, 1932] or its legislative 
history to indicate that it was the intention of Congress that the 
United States Board of Parole should retain any euthurity, whether 


derived from the statutes authorizing release o* po7N1e or con- 
ditional release 'as if on parole’ with respect to po.soners confined 
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in the penal institutions of the District of Columbia. That the 

United States Board of Parole, and not the District Board, 

should have jurisdiction over prisoners convicted in the District 

of Columbia and transferred to some federal institution other 
than the penal institutions of the District is made abundantly 

clear by Act of Congress..." Ex parte Gould, 51 F. Supp. 354, 

356 (D. D.C. 1943), aff'd 78 U.S. App. D.C. 363, 141 F. 2d 533 

(1944). 

2. §7237(d) has withdrawn jurisdiction from the District of 
Columbia Parole Board. 

The statute under which appellant was sentenced states specifically 
that the Act of July 15, 1932, as amended, shall not apply to prisoners 
sentenced under it. The Act of July 15, 1932, as amended, is the Act 
creating and defining the powers of the District of Columbia Board of 
Parole. By its very language, therefore, 26 USC § 7237(d) has with- 
drawn any and all power of the District of Columbia over this class of 
offenders. As shown above, since appellant was committed to a D.C. 
penal institution, the D.C, Board was the only one with potential juris- 


diction over him. It has been withdrawn so that there is no body with 


any authority to supervise appellant’s release. 


3. § 7237(d) does not effect a prisoner's right to mandatory release. 


Mandatory release is not parole. Hicks v. Reid, 90 U.S. App. 
D.C. 109, Ul, 194 F.2d 327, 328, cert. denied 349 U.S, 840 (1952); 
Story v. Rives, 68 App. D.C. 325, 97 F. 2d 182 (1938). The sections of 
the United States Code which relate to mandatory release for good con~ 


duct, 18 USC § § 4163, 4164, are not referred to in 26 USC § 7237(d) and 
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these sections remain in effect with respect to narcotics offenders. 
United States v. Figueroa, 325 F.2d 418, 419 (2d Cir. 1963). 

18 USC § 4163 states that a prisoner "shall be released" at the 
expiration of his sentence less the time deducted for good conduct. The 
right to a good conduct release is a privilege bestowed by the legislature 
which neither the executive nor the judicial branch of the government is 
empowered to take away except for good cause; release is based on an 
arithmetical computation with no discretion in the Buveas of Prisons to 
deny it. Hyser v. Reed, 115 U.S. App. D.C. 254, 263, 318 F.2d 225, 
234, cert. denied 375 U.S. 957 (1963); Singleton v. Tegney: 218 F.2d 
526, 527 (10th Cir. 1955). 

4, A penal statute is to be strictly construed in favor of the 
prisoner. Dae deere ie BO Sia ke OSes a 

§ 7237(d) is a penal statute, imposing penalties ‘for violations of 
the narcotics laws. As such, it is to be construed strictly in appellant's 


favor. The Supreme Court has often emphasized this rule for the reasons 


stated in Yates v. United States, 354 U.S. 298, 304-05 (1957), quoting 


from United States v. Wiltberger, 5 Wheat 76, 95~96 (1820): 


"The rule that penal laws are to be construed strictly is perhaps 
not much less old than construction itself. It is founded on the 
tenderness of the law for the rights of individuals, and on the 

plain principle that the power of punishment is vested in the legis- 
lative, not in the judicial department. Itis the legislature not 

the Court, which is to define a crime, and ordain its punishment... 
The intention of the legislature is to be collected from the words 
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they employ. Where there is no ambiguity in the words, 
there is no room for construction. ..It would be dangerous, 
indeed, to carry the principle, that a case which is within 
the reason or mischief of a statute is within its provisions, 
so far as to punish a crime not enumerated in this statute, 
because it is of equal atrocity or of kindred character with 
those which are unumerated. " 


If the statute is ambiguous and the legislative history reveals no clear 


policy, courts adopt a policy of leniency and follow the less harsh alter- 


native, Ladner v. United States, 358 U.S. 169 (1958), although there 
is no ambiguity requiring such construction in the language of § 7237(d). 

5. The District of Columbia Board of Parole has no inherent 
powers apart from those given it by statute. _____ 

The District of Columbia Board of Parole was created by the Act 
of July 15, 1932, which as amended, appears in the District Code at 
§ § 24-201 through 209. The United States can hardly argue that the 
Board of Parole, a creature purely of statute, possesses inherent 
powers beyond those necessarily granted by the statute. Arrow-Hart 
& Hegeman Electric Co. v- FTC, 291 U. S. 587, 598 (1934); cf, ETC. 
v. B. F. Goodrich Co., 100 U.S, App. D.C. 58, 63, 242 F.2d 31, 36 
(1957). As demonstrated above, it is beyond question that this statute 
has been expressly and specifically made inapplicable to appellant. 
This requires no strained construction of the statutory language but 
merely a simple reading of it. The statute is the life's blood of the 
Board, and with it made inapplicable, the Board becomes powerless to 


act. 
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The result which follows from the foregoing is inevitable. 
Because of the statutes involved, appellant was properly released as 
a mandatory releasee, but the District of Columbia Board of Parole 
has no power to place conditions or restrictions upon him. It must 
follow, therefore, that appellant is entitled to his release and that 
there is no authority -- especially not the District of Columbia Board 
of Parole -~- which is entitled to place conditions cs his release. The 
restraint of those conditions must be lifted from him, 


I, 


Although The Statutes Involved Are Clear And Need No 
Construction, There Are Logical And Cogent 


Reasons Supporting Appellant's Absolute Release 
A. The conditions placed upon appellant as a mandatory releasee are 


superfluous sanctions. 


If appellant should violate the narcotics laws a third time, he could 
be sentenced to prison for not less than 10 and for as long as 40 years, 
with no opportunity for probation or parole, and fined up to $20, 000. 26 
USC §7237. Itis this sanction Frederick Powell must face if he again 
becomes involved with narcotics. By comparison, the possibility of a 


revocation of his mandatory release is a secondary and minor considera- 


tion. Itis not unreasonable, therefore, to assume that Congress recog- 


nized this in passing the Narcotics Control Act of 1956 (although there 


is no legislative history on the subject) and consequently withdrew the 
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power of parole boards over narcotics offenders. 


B. As § 7237(d) withdraws the possibility of parole, an added incentive 


is necessary to maintain discipline in prison. 


The withdrawal of the right to seek parole by § 7237(d) is a harsh 
penalty. It has been recognized that a plea of guilty entered without 
knowledge of this provision is not a voluntary plea. Munich v. United 
States, 337 F.2d 356 (9th Cir. 1964). Congress, therefore, could have 
intended to encourage good conduct in prison by offering the possibility 
of an absolute release to narcotics offenders upon their mandatory re- 
lease. Absent such a provision, maintaining prison discipline over this 
type of offender might be made substantially more difficult, 

As a corollary to this, it is important to note that § 7237(d) makes 
meaningless the hoary distinction between parole and mandatory release. 
Traditionally, parole is awarded to those who are considered good risks 
while mandatory release is for offenders not thought to be good risks 
but whose conduct in prison entitles them to be treated as good risks. 
See Hicks v. Reid, 90 US. App. D.C. 109, lll, 194 F.2d 327, 328, cert. 
denied 349 U.S. 840 (1952); Story v. Rives, 68 App. D.C. 325, 329-30, 


97 F.2d 182, 186-87 (1938). This distinction means nothing when @ prisoner 


27 Two cases have recently held that narcotics offenders sentenced under 
§ 7237(d) are to be treated no differently than any other mandatory releasee, 
United States v. Figueroa, 325 F. 2d 418 (2d Cir. 1963); Conley v. U. S. 
Board of Parole, 221 F. Supp. 445 (S.D.N. Y. 1963). However, neither of 
these cases was concerned with the specific statutory reference to the 
District of Columbia law and both were argued by the appellants pro se. 
Their value as authority for this proposition is consequently nil. 
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cannot even be considered for parole, The favorable implications of such 
an inmate's good conduct record in prison are in fact enhanced as it 
demonstrates his serious attempt to cooperate even though any possible 


reward is deferred. 


C. The District of Columbia prisoners may properly be treated differ- 


ently from other offenders. 

The District of Columbia is unique in that there is but one prosecutor 
who may elect to proceed under the District of Columbia Code or the 
United States Code. While the law in question is to deal primarily with 
‘Snterstate violators...large wholesale traffickers, " "narcotics addic- 
tion with its close affinity to crime is an ever present problem for every 
community in the country and a major responsibility fox its control must 
inevitably rest with the states and local communities." 1956 U.S. Code 
Cong. & Ad, News, p. 3301 (legislative history of the Narcotics Control 
Act of 1956). Cf. Hutcherson v. United States, #18375, D.C. Cir., March 
18, 1965, pp. 19 et seq, (Bazelon C.J. dissenting); Lloyd v. United States, 
#18039, D.C. Cir., Nov. 6, 1964, pp. 6-8 (Bazelon C. J. dissenting). 

By making a distinction in the treatment upon release of persons 
sentenced under §7237(d), Congress was simply recognizing the differ- 
ence between the District of Columbia with its ee law enforcement 
and all other jurisdictions with two prosecuting authorities. There is 
a far greater likelihood of the local-type offender rather than the "large 


wholesale trafficker" being punished under this section in the District of 
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Columbia than in other parts of the country. There is nothing to prevent 


Congress from making such a distinction. Thornley v. United States, 


113 U.S. 310, 313, 315 (1885); L. B. Wilson, Inc. v. FCC, 83 U.S. App. 


D.C. 176, 183, 170 F.2d 793, 800 (1948); 50 Am. Jur., Statutes §372, 
p. 381. 
CONC LUSION 
For the reasons heretofore stated, it is respectfully submitted 
that Frederick Powell is entitled to an order releasing him from the 
supervision of the District of Columbia Board of Parole. 


Respectfully submitted, 


Perry S. Patterson 
800 World Center Building 
Washington, D.C. 20006 


Attorney for Appellant 
(Appointed by this Court) 


April 27, 1965 
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Acheson, Esq., United States Attorney for the District of Columbia, 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,240 


FREDERICK POWELL, APPELLANT 


CE 
D. C. PAROLE BOARD, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was sentenced in Criminal No. 1155-57 on 
March 24, 1958, to a twelve-year term of imprisonment 
for violating 26 U.S.C. § 4705(a). On January 26, 1965, 
he was mandatorily released from Lorton Reformatory in 
accordance with the provisions of 18 U.S.C. §§ 4163 and 
4164 and deemed as if released on parole by being placed 
under the supervision of the District of Columbia Board 
of Parole until September 14, 1969. 

The District Court granted summary judgment for ap- 
pellee in the absence of any genuine issue as to a material 
fact. 


1 Appellee raises no issue as to appellant’s selection of the form 
of relief sought, since his contention is clearly cognizable by way 
of petition for a writ of habeas corpus. Jones v. Cunningham, 371 
U.S. 236, 243 (1963). 


(1) 


2 
STATUTES INVOLVED 


Title 18, United States Code, Section 4163, provides in 
pertinent part: 


Except as hereinafter provided a prisoner shall be 
released at the expiration of his term of sentence less 
the time deducted for good conduct... . 


Title 18, United States Code, Section 4164, provides in 
pertinent part: 


A prisoner having served his term or terms less 
good-time deductions shall, upon release, be deemed 
as if released on parole until the expiration of the 
maximum term or terms for which he was sentenced 
less one hundred and eighty days.... 


Title 18, United States Code, Section 4202, provides: 


A Federal prisoner, other than a juvenile delin- 
quent or a committed youth offender, whoever con- 
fined and serving a definite term or terms of over 
one hundred and eighty days, whose record shows 
that he has observed the rules of the institution in 
which he is confined, may be released on parole after 
serving one-third of such term or terms or after 
serving fifteen years of a life sentence or of a sen- 
tence of over forty-five years. 


Title 26, United States Code, Section 72387 (d), provides: 
No suspension of sentence; no probation, etc. 
Upon conviction— 


(2) of any offense the penalty for which is 
provided in subsection (a) of this section, if it 
is the offender’s second or subsequent offense, 


the imposition or execution of sentence shall not be 
suspended, probation shall not be granted, section 
4202 of title 18 of the United States Code shall not 
apply, and the Act of July 15, 1932 (47 Stat. 696; 
D.C. Code 24-201 and following), as amended, shall 
not apply. 


3 
SUMMARY OF ARGUMENT 


This court has held that a narcotics violator manditorily 
released from prison pursuant to 18 U.S.C. § 4164 is 
properly subject to supervision by the District of Colum- 
bia Parole Board until the expiration of such release. 
That holding is based upon an interpretation of both 
statutes and of the congressional intent behind them that 
has never been doubted by federal courts. 


ARGUMENT 


Appellant was properly conditionally released subject to 
District of Columbia Board of Parole supervision. 


Appellant claims that he is entitled to an unconditional 
release after he has served his sentence for violating the 
federal narcotics law less good time deductions, not con- 
ditional release subject to supervision by the District of 
Columbia Board of Parole. He predicates his claim upon 


the terms of 26 U.S.C. § 7237(d) which provides that the 
District of Columbia Board of Parole Act, 24 D.C. Code 
$ 201 et seq shall not apply to persons sentenced for cer- 
tain narcotic offenses. 

Appellant’s argument ignores the law of this jurisdic- 
tion, the established interpretation of 18 U.S.C. § 4164 
which controls the nature of his release, and the judicially- 
clarified intent of Congress in enacting the penal statutes 
regulating narcotics traffic. In Howerton v. Rivers, 117 
U.S. App. D.C. 110, 326 F.2d 653 (1963) this Court 
affirmed the recommitment to prison to serve his full term 
of a narcotics offender mandatory releasee who had been 
released pursuant to 18 U.S.C. $ 4164, but whose parole 
had been revoked by the District of Columbia Parole 
Board acting under 24 D.C. Code $$ 205-206. Thus, the 
law of this circuit is that a narcotics prisoner released in 
the District by virtue of 18 U.S.C. § 4164 is properly sub- 
ject by the terms of that statute to supervision by the 
Parole Board. 
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That 26 U.S.C. $7237(d) does not operate to require 
the absolute discharge of narcotics offenders who have 
earned good time release or to void Parole Board juris- 
diction over them, whether federal or District, has never 
been doubted by the courts who have been faced with the 
question of construing that statute in conjunction with 
18 U.S.C. § 4164. United States v. Figueroa, 325 F.2d 
418, 419 (2d Cir. 1963) (denying habeas corpus to man- 
datory releasee narcotics offender returned to custody as 
parole violator) ; Conley v. U.S. Board of Parole, 221 F. 
Supp. 445 (S.D.N.Y. 1968) (denying both injunction 
against Board’s requiring petitioner who was a manda- 
tory releasee narcotics offender to report and order re- 
leasing petitioner from Board jurisdiction because it was 
“beyond serious doubt”, 221 F. Supp. at 446, that peti- 
tioner remained subject to Board supervision under the 
plain language of 18 U.S.C. § 4164). 

There is an undeniable difference between being dis- 
eretionarily paroled at a time prior to the service of one’s 
sentence less good time, see 24 D.C. Code $$ 201¢, 208, 
and being mandatorily released at a later date only to be 
treated as if released on parole. This Court, in disposing 
of the claim of an 18 U.S.C. § 716(b)* mandatory re- 
leasee to be treated as a pure parolee, hence absolutely dis- 
charged, carefully pointed out that: 


“This contention is bottomed on a misconception of 
the nature of the statute which was the basis for 
appellant’s release. Section 716(b) does not provide 
that the prisoner shall be released on parole. It pro- 
vides that until the expiration of his maximum sen- 
tence he shall be ‘treated as if released on parole.’ 
The conditional release procedure established by the 
statute is sui generis and is not identical with parole. 


2 This provision was the forerunner of 18 U.S.C. § 4164 and 
stated that a prisoner who had served his term less good time 
“shall upon release be treated as if released on parole and shall be 
subject to all provisions of law relating to the parole of United 
States prisoners until the expiration of the maximum term or 
terms specified in his sentence.” 
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One is mandatory and is intended as an incentive 
for good behavior. The other is discretionary and is 
based upon the probability that a particular offender 
will not prove socially dangerous upon release. It 
was pursuant to the federal conditional release stat- 
ute and not the District of Columbia parole law that 
appellant was set free. The former clearly places 
him under the parole board’s supervision until the 
maximum sentence (not counting the time off allowed 
for good behavior) has expired.” Hicks v. Reid, 90 
U.S. App. D.C. 109, 111, 194 F.2d 327, 328, cert. de- 
nied, 344 U.S. 840 (1952). 


To evade the impact of the statutes and their unani- 
mous judicial interpretation appellant concocts various 
intents Congress would be startled to learn it had in pro- 
viding for narcotics control and mandatory release. Ap- 
pellant suggests that Congress wanted to bestow a benefit 
on well-behaving dope peddlers that it denied to every 
other model prisoner by assuring that sellers of heroin 
could look forward to absolute, unsupervised freedom 
prior to the expiration of the full sentence imposed upon 
them. This topsy-turvy view of congressional desires 
vis-a-vis traffickers in dope is directly controverted by 
Gore v. United States, 357 U.S. 386, 390-391 (1957) in 
which Justice Frankfurter, writing for the Court and re- 
viewing the narcotics statutes, including the 1956 Act, 
declared that “if the legislation reveals anything, it re- 
veals the determination of Congress to turn the screw of 
the criminal machinery-detection, prosecution, and punish- 
ment—tighter and tighter . . . Both in the unfolding of 
the substantive provisions of law and in the scale of pun- 
ishment, Congress has manifested an attitude not of lenity 
but of severity toward violators of the narcotics law.” 

Nor is appellant’s proposed congressional recognition 
of the significance of unitary as opposed to binary law 
enforcement as a basis for concluding that Congress 
sought to treat District narcotics violators better than 
similar violators outside of the capital any less a fanciful 
perversion of what this Court found in Gould v. Green, 
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78 U.S. App. D.C. 363, 365-366, 141 F.2d 533, 535-536 
(1944) to be the clearly revealed intent of Congress in 
passing 18 U.S.C. §716(b) “to provide uniform admin- 
istration of the federal and District laws with respect to 
the control of released prisoners.” 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
ELLEN LEE PARK, 
JOHN R, KRAMER, 
Assistant United States Attorneys. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19, 240 


FREDERICK POWELL 
Appellant 
ve 
DISTRICT OF COLUMBIA BOARD OF PAROLE 
Appellee 
oe 


REPLY BRIEF FOR APPELLANT 


ee 
PRELIMINARY STATEMENT 

The District of Columbia Board of Parole, appellee, in its brief, 

has totally failed to deal with the critical issue on this appeal. That 


issue is: If the jurisdiction of the Board over appellant has been with- 


drawn by statute, can the Board still supervise appellant's conduct 


while on mandatory release? 


ARGUMENT 


The Plain Language of the Statute, 26 U.S.C. § 7237(d 
Entitles Appellant to His Unsupervised Freedom. 


Appellee, in its brief, never discusses the meaning of the plain 


«2- 


language of 26 U.S.C. §7237(d), the stztute pursuant to which appellant 
was sentenced, This statute, adonted in 1956, specifically states that 

the Act of July 15, 1932, shall not apply to prisoners convicted under it. 
The Act of July 15, 1932, as amended, is the only statutory authorization 
for activities of the District of Columbia Board of Parole. Section 7237(d) 
therefore has clearly withdrawn any and all powers pete this type of 
offender that the District Parole Board might otherwise have had, As 

an administrative agency created by statute, it can have no inherent 


power over prisoners other than those given it by the statute. Arrow- 


Hart & Hegeman Electric Co. v. FTC, 291 U.S. 587, 598 (1934). 


Appellant, contrary to the implication of appellee, has never 
attempted to equate mandatory release with parole. The Narcotics 
Control Act of 1956, in § 7237(d), also distinguishes FS oe these pro- 
visions and has prohibited parole but not mandatory release. 1 The 
prohibition of parole is absolute as far as prisoners in District of 
Columbia penal institutions are concerned since § 7237(d) withdraws 
the entire District of Columbia parole act. The prohibition with regard 
to federal prisoners is slightly different, as § 7237(d) withdraws only 
the applicability of 18 U.S.C. §4202. This is the section describing 


the eligibility for parole of prisoners in federal institutions. All other 


eee 
1/ See Appellant's Brief, pp. 10-1L 
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sections of the U.S. Code regarding powers and procedures of the 
United States Parole Board are left in full force and effect. 18 U.S.C. 


§ 4203, for exempic, antioiwizeas the 2.5, Board to place conditions on 


parole, and this section is re: aMfectsd by §7227{d). Thus, the cases 
of United States v. Figuzrots BRE F.2a 418 (24 Cir. 1953) and Conley 
v. United States Board of Parote, 221 F. Supp. 445 (S.D.N.Y. 1963), 
since they deal with prisoners in fevers] institutions, have no appli- 
cability to appellant's situstion as an inmate of a District of Columbia 
penal institution, ordinarily subject only to the District of Columbia 
2/ 
Board, 

The case of Howerton v. Rivers, 117 U.S. App. D.C. 10, 326 F. 
2a 653 (1963), relied upon by appellee, likewise fails as a precedent 
for sustaining the District of Columbia Board's authority over appellant. 
In the first place, the prisoner in Howerton had been convicted of his 
narcotics offense in 1954, two years before the adoption of § 7237(d), 
so that its provisions could not be invoked in his case. Secondly, this 
case does sustain appellant's contention that Congress can and does 
legislate differently for federal prisoners and District of Columbia 


prisoners. This court there said "Although it might be more logical 


for Congress to prescribe uniformity in the parole treatment of all 


2/ See Appellant's Brief, pp 8-10. 


whe 


United States prisoners, whether 'D.C.’ prisoners or ‘federal? 
prisoners, it is not urged upon us in this proceeding that it has done 
so." Id, at p. 112, See Clokey v. United States Board of Parole, 310 
F.2d 86 (4th Cir. 1962). 

To ridicule, as appellee does, appellant’s contention that, aceord- 
ing to the statute under which he was actually confined 'in the D. C. 
Reformatory at Lorton, he is entitled to his Gapunennsea freedom 
now that he has demonstrated, by his good conduct in prison, his right 
to release, is to ignore the plain language of the statute. As the Supreme 
Court said in Thornley v. United States, 113 U.S. 310, 315 (1885e "We 
are not called on to explain why Congress should dake one rule to [one 
group]...and another to fothers}....It is sufficient to say that it has 
clearly done so. If the law is unequal and unjust, the remedy is with 
Congress and not with the courts. ” 

CONCLUSION 
Accordingly, and for the reasons set forth in appellant’s opening 


brief, it is respectfully submitted that Frederick Powell is entitled 


to an order releasing him from the supervision of the District of 


Columbia Board of Parole. 
Respectfully submitted, 


Perry S. Patterson 
800 World Center Building 
Washington, D. C. 20006 
May 20, 1965 :Attorney for Appellant 
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